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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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® A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) [n case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C) In case of goods exported outsi }%5 di Jexport fo:Nepal or Bhutan, without payment of
duty. 7R LSS
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

1) &= ST geo @il Fommae, 2001 & w9 & siadda RN oz g

C3U—8 W T uial A, UG v & ufa oy IRT REfe ¥ 9 N @ AR qe-eew T
ardieT oee & J—ar Ufodl & W1 SR emded fhwr W wfRv| 9w WY @i 3. @

gAY & I 9T 35—3  H iR O & M & Wga @ WY SeiR—e A @ i
a1 B =Ry | |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is Q

Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac. : ‘
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- ' o
(@) iR qegied & a7 W Yow, dEF SwET Yop T FaaR
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(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(@) Swfofed iR 2 (1) F § 907 SAR & o & onfie, arflel @ AR ¥ W)
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(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/%-Rs.5,000/- and Rs.10,000/-

where amount of duty / penalty / demand / refund is upto 5 fI~.;écf)’5 tgg“f@‘f@@ Lac and above 50 Lac
respectively in the form of crossed bank draft in favourof:Ass Redistar of a branch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tnbunal is sutuated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to fhe rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)() In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s Ambalal Dhanjidas Patel, Unjha, Mehsana (for short-M/s ADP); Spri Patel
Amrutlal mbalal, Unjha, Mehsana (for short- Shri Patel) ; and M/s Varsha Storeé, Patan,
Mehsana (for short-M/s Varsha) have filed appeéls against Order—iniOriginal
No.02/AC/CE/Mel/2016 dated 19.01.2016 (hereinafter referred to as “the impugned
order”) passed by the Assistant commissioner, Central Excise, :Mehsana Division
(hereinafter referred to as :the adjudicating authority). The details of above referred three

appeals are as under: -

S Appellant’s name Appeal No. Duty involved | Penalty involved
No
1 M/s Ambalal Dhanjidas 02/Ahd-111/16- | Rs.1,21,798/- Rs.18,273/-
Patel 17 Rs.54,997/-
2 Shri Patel Amrutlal 03/Ahd-111/16-~ - Rs.15,000/-
Ambalal 17
3 MY/s Varsha Stores 04/Ahd-111/16- - Rs.2,000/-
17 :
2. Briefly stated, the facts of the case is that on the basis of information that M/s

ADP is engaged in production of “unmanufactured branded tobacoo™ falling under

chapter 2401 of Central Excise Tariff Act, 1944 and not registered with the department

and not paying appropriate central excise duty on clearance of excisable goods, the

premises of M/s ADP was searched by the jurisdictional Central Excise Preventive
officers on 13.03.2015. It was noticed that the taxable goods viz. “unmanufactured
branded tobacco” of 634 puches of 12 gm/100gn valuing Rs.4,280/- were lyiﬁg in the
premises. On simultaneous search at the premises of M/s Varsha, one of the buyer of M/s
ADP, it was noticed that 38.688 kgs of” unmanufactured tobacco”, valued at Rs.15,660/-
cleared by M/s ADP were lying in their premises. All the above said goods were detained
on 13.03.2015 and further seized on 09.04.2015.0n further investigation, it was noticed
that M/s ADP had produced and sold “unmanufactured branded éobacco” in pouch,
valued at Rs.2,02,500/- during 2014-15. Therefore, a show cause notice dated 30.07.2015
was issued to M/s ADP for [i] confiscation of “unmanufactured branded tobocco’ valued

at Rs.4280/- and Rs.15,660/- which were seized at the premises of M/s ADP and M/s

" Varsha respectively, under Rule 25 of Central Excise Rule, 2002(CER); [ii] demand of

duty amounting to Rs.1,21,798/- under Section l.lA of Central Excise Act, 1944 (CEA)
with interest under Section 11AA of CEA,; and [iii] imposition of penalty under Section
11 AC of Central Excise Act. The show cause notice also proposes for imposition penalty
to Shri Patel and M/s Varsha under Rule 26 of CER. The said notice was adjudicated by
the adjudicating authority by confirming the duty with interest and imposition of penalty

as mentioned in the above table. !

3. Being aggrieved, M/s ADP has filed the appeal on the grounds that they had paid
the duty with interest and penalty as required under the %ﬁ@-ﬁl‘%ﬁ@gs of Section

use’ notice and

11A(6) of CEA and requested the department not
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concludes the proceedings under the plOVlSlOHS oti Section 1 IA(7) of CEA i.e pum to the
enactment of the Section 11A w.eif 14:05.2015; that afte1 issuance of show cause notice,

they have paid the duty on seized goods at their premises and the plemlses of M/s
Varsha; that to avoid any controversy and litigation in the case, they have paid tc}tal duty
of Rs.1,21,798/- with interest amounting to Rs.4554/- and penalty of Rs.1 8,273/;'}(15% of
the duty) as required under the amended provisions of Section 11 AC(d) of CEA. The
adjudicating authority has not concluded the proceedings as requested by them and

confirming the double duty on seized goods at the premises of M/s Varsha .

3.1  Shri Patel and M/s Varsha filed the present appeals on the grounds that M/s ADP
has paid the full amount with interest and penalty to conclude the proceedings, however,
the adjudicating authority has ignored their request and imposed the penalty which is
against the law and principie of natural justic‘é;. that the impugned order has not
appreciated Board’s circular dated 18.08.2015; that Shri Patel being partner of M/s ADP,
separate penalty cannot be imposed. He relied on various citations in support; that so far
as the quantity of tobacco seized at the premises of M/s Varéha, they stated that the goods
was purchased under the cover of invoice and M/s ADP has paid the duty in réspect of
the said goods, hence the seized goods is part and partial of the duty confirmed in the
impugned order and also part and partial of the proposal for conclusion of the
proceedings as requested by M/s ADP. M/s Varsha also stated that the penalty uﬁder Rule
26 of CER cannot be imposable on the firm.

4. Personal hearing in the matter was held on 20.12.2016. Shri N.R.Parmar and Shri
G.B.Patel, Authorized representatives appeared for the same. They reiterated the grounds

of appeals.

5. I have carefully gone through the facts of the cases and submissions 1nade in the
appeals as well as at the time of personal hearing. The case is relating to the duty liability
of goods viz. “unmanufactured branded tobacoo” produced and cleared by M/s ADP and
penalty imposed on M/s ADP, Shri Patel, Partner of the firm anci M/s Varsha, who
received goods from M/s ADP without payment of duty.

6. In the instant cases I observe that the department has booked a case against M/s
ADP for illicit production of “unmanufactured b1anded tobacco” and cleamnce of said
goods to M/s Varsha without payment of Central Excise duty amounting to Rs.1 09 994/-.
The department has also seized the said goods valued at Rs.4,280/- and Rs.15 660/~ from
the premises of M/s ADP and M/s Varsha respectively which was confiscated vide the
impugned order and demanded duty amounting to Rs.11,805/-. While considering the
case on merit, I observe that there is, however, no dispute regarding liability of Central
Excise duty on godds seized and goods found to be cleared by M/s ADP. The only
dispute is relating to quantum of penalties imposed by the adjudicating authoritjt to M/s
ADP, Shri Patel and M/s Varsha.
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7. M/s ADP contended that they have requested vide their letter dated 18.09{.201 5 to
the adjudicating authority to conclude the proceedings under the provisions of érstwhile
Section 11A (7)(1) of CEA and under the provisions of amended Section 11 AC (d) of
CEA, as _they have fulfilled the conditions prescribed in the section ibid.. Shri Eatel and
M/s Varsha has also contended that since the main appellant M/s ADP has requested to
conclude the proceedings, no further penalty needs to be imposed on them. :

8. I observe that the adjudicating has not considered the request and stated that since

the goods in the instant case is confiscated as well as in the case of M/s Varsha, the
{

proceedings initiated in the show cause notice cannot be concluded and imposed penalty
underlthe provisions of Section 11 AC (e) of CEA on M/s ADP and penalty under Rule
26 of CER. Since the. issue revolves around erstwhile Section 11A(7) (i) and gmended
Section 11 AC(d) of CEA, the relevant extracts of the rule and the section is reﬁroduced

below, for ease of reference:

“]14- Recovery of duties not levied or not paid or short-levied or short-paid or erroneously
refunded. —

(5) Where, during the course of any audit, investigation or verification, it is found that any
duty has not been levied or paid or short levied or short paid erroneously refunded for the
reason mentioned in clause (a) or clause (b) or clause (e) of sub-sectipn (4) but the details
relating to the iransactions are available in the specified records, then in such cases, the
Central Excise Officer shall within a period of five years from the relevant date, serve a
notice on the person chargeable with the duty requiring him to show cause why he should not
pay the amount specified in the notice along with interest under Section 1144 and penally
equivalent to fifty percent, of such duty. '

(6) Any person chargeable with duty under Section (5) may, before service of show cause on
him, pay the duty in full or in part, as may be accepted by him along with interest payable
thereon under section 1144 and penalty equal to one percent of such duty per month to be
calculated from the month following the month in which such duty was payable, but not
exceeding a maximum of twenty five percent, of the duty, and inform the Central Excise
Officer of such payment in writing.

(7) The Central Excise Officer, on receipt of information under sub-section (6) shall-

(i) not serve any notice in respect of the amount so paid und all proceedings in respect of
the said duty shall be deemed to be concluded where it is found by the Central Excise officer
that the amount of duty, interest and penalty as provided under sub-seclion (6) has been fully
Paid. ”

(omitted w.e f 14.05.2015)
“Section 11AC. Penalty for short-levy or non-levy of duty in certain cases -

(1) The amount of penalty for non-levy or short-levy or non-payment or short-payment or
erroneous refund shall be as follows:- -

(d) where any duty demanded in a show cause notice and the interest payable thereon under
section 1144, issued in respect of transactions referved lo in clause (c), is paid within thirty
days of the communication of show cause notice, the amount of penalty liable to be paid by
such person shall be fifteen per cent. of the duty demanded, subject to the condition that such
reduced penalty is also paid within the period so specified and all proceedings in respect of
the said duty, interest and penalty shall be deemed to be concluded;”
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9. As per the impugned order and other records, the details of payment made by M/s
. _g.

ADP towards duty, interest and penalty isasunder: %

Details of | Duty involved | Duty paid | Interest Penalty Paid on
goods paid paid : :
Sales Bill | 1,09,994/- . | 1,09,993/- 3,134/- | 2,123/- 28.04.2015
raised by M/s s

ADP

Goods seized 2,534/- 2,534/-

at M/s ADP

Goods seized 9,271/- 9,271/- 1,420/- | 16,150/- 16.09.2015
at M/s Varsha ' .

Total 1,21,799/- 1,21,799/- 4,554/- | 18,273/-

In the instanf case, I observe that the adjudicating authority has admitted the fact in the
impugned order that M/s ADP has paid duty amounting to Rs.1,21,798/- which also
includes the dufy on goods seized at the factory premises of M/s ADP and at the:premise
of M/s Varsha. The adjudicating authority has also admitted in the impugned O}'der that

they have paid interest amounting to Rs.4,554/- and penalty amounting to Rs.1 8;273/—.

10.  As per provisions of the erstwhile Section 11 A referred to above, no show cause
notice needs to be served to a person who have paid the duty in full or in part along with
interest payable thereon under section 11AA and penalty equal to one pelcent of such )
duty per month, but not exceedmg a maximum of twenty five percent, of the duty, that ,

all proceedings in respect of the said duty shall be deemed to be concluded in Tespect of

the amount so ‘paid, on inform-the Central Excise Officer of such payment in:writing.

The amended Section 11 AC (d) stipulates that the duty demanded in a show cause
notice and the interest payable thereon is paid within thirty days of the communication
of show cause notice, the amount of penalty shall be fifteen percent of the duty
demanded, subject to condition that such reduced penalty should be paid within the
period so specified and all proceedings in respect of the said duty, interest and penalty

shall be deemed to be-concluded.

11.  In the instant case, I observe that the appellant has paid the ,total duty involved
with applicable interest and penalty by 16.09.2015 against show cause notice dated
30.07.2015, received by them ori 18.08.2015. In the circumstances, the case is well
within in the ambit of amended Section 11 AC(d) of the CEA as argued by M/s ADP
and the adjudicating authority should have been concluded the case withouf further
proceedings under the provisions of the sectioni ibid, as requested by M/s ADP..
HoWever, the adjudicating authority has ignored the request by stating that instant case
is relating to confiscation of* goods and also involved the case of M/s Varsha. This
contention of the -adjudicating authority is not justifiable as the section ibid only
stipulatés that where.any duty demanded in a show cause notice and the interest payable
thereon under s_ection_’_.l 1AA, issued in respect of transactions_referrefl to in clg_uée (¢)of

the Section. Further, no exclusion is given for goods seized /confiscated in respect of

transaction 1efe1red in the said clause (c). In _the-igstant case, the department has

“Tr"\
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demanded total duty amounting to Rs.1,21,799/- which includes duty of gooas seized
from the premises of M/s Varsha and M/s ADP has paid the said duty with appllc"tble
1nte1est and penalty of Rs.18,273/-i.e 15% of the duty demanded within the tlme frame.
Therefore, the penalty imposed on M/s ADP under Section 11 AC(e) of CEA, Shu Patel(@

and M/s Varsha under Rule 26 of CER are unwauanted and required to be set a31de

12.  In view of above discussidns, I hold that since the duty amount with applicable
jnterest and penalty was discharged by M/s ADP, the penalty further imposéd under
Section 11 AC (e) of CEA on them is set aside. The penalty imposed on Shri Patel and

M/s Varsh is also set aside in view of foregoing discussion.
t

13.  All the three appeals mentioned above stand disposed of in above terms.

Ay ):9241’;\61*
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(3T UeHR)
o 3G (31416 - 1)
- Date: 23/12/2016
Attested '
2AAN v2—
(Mohanan V.V)

Superintendent (Appeal-I)
Ceniral Excise, Ahmedabad

BY R.P.A.D. vy
To, fo s
M/s Ambalal Dhanjidas Patel,

Village Sunok, Tal-Unjha, Dist. Mehsana
Gujarat.

Shri Patel Amrutlal mbalal,

Partner of M/s Ambalal Dhanjidas Patel,
Village Sunok, Tal-Unjha, Dist. Mehsana
Gujarat.

M/s Varsha Stores,
G-1, Tirupati Plaza, Viral Mataji Chakla,
Patan, Gujarat

Lops G-

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-1I1T

3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. The Deputy/Assistant Commissioner, Central Excise, Mehsana Division,

Ahmedabad-III.
. Guard file.
6. P.A
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